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 1.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON PETITION TO APPOINT DENNIS REICH AS CO-LIASON COUNSEL 
FILED BY DENNIS RIECH ON BEHALF OF KAREN MORRIS 
* TENTATIVE RULING: * 
 

Dennis Reich, counsel for plaintiff Karen Morris, petitions to be appointed “in a leadership 

capacity, as co-Liaison counsel or in any other leadership positions as established by the Court.”   

He attests that he and his firm represent Ms. Morris, as well as “several other plaintiffs who 

intend on filing lawsuits in the current litigation.”  He further attests to his substantial experience 

representing plaintiffs in personal injury cases, specifically “pesticide and herbicide injuries[.]” 

Although the file contains proof of service of the Mr. Reich’s moving papers (which do not 

show the assigned hearing date), it does not contain proof of service of notice that the matter 

was set for hearing on November 4, which means that it cannot be heard.  This could explain 

why no party has filed any response supporting or opposing the request. 

For the benefit of all concerned, however, the Court notes that if adding members to any 

of the leadership roles established in the Case Management Orders is to be done, it should be 

based on a determination by the Court, with input from all concerned, that more such counsel 

would facilitate the management of the case.  Moreover, the opportunity to seek such 

appointments would be made available to all of the counsel in the matter, and the Court could 

then select from those who request appointment.  None of those circumstances exist here, to 

this point. 

The petition is denied, without prejudice. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01729 
CASE NAME: TOUMA VS. BUDEE, INC 
SPECIALLY SET HEARING ON: COMPLIANCE HEARING 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
The Longley Declaration establishes compliance with the terms of the judgment.  The 
Settlement Administrator is directed to disburse the remaining attorney’s fees to plaintiff’s 
counsel.  No further proceedings are contemplated. 
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 3.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HANOVER INSURANCE COMPANY, INC. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to December 2, 2021 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-02413 
CASE NAME: ZERIUS COLLINS  VS.  HASA INC. 
HEARING ON PETITION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY DEFENDANT HASA INC. 
* TENTATIVE RULING: * 
 
 
 Defendant’s motion to compel arbitration is denied. 

 A. The 2019 Agreement. 

  A-1. Not A Nullity. 

 Defendant argues that the 2019 arbitration agreement has been rendered “a nullity,” 

and accordingly that that the operative contractual document is now the 2018 arbitration 

agreement.  (Opening Memorandum, p. 6, Part II-A.)  The Court finds that this argument 

lacks merit. 

 In the Court’s minute orders of August 15 and September 12, 2019, confirmed in a 

formal order filed on October 1, the Court did not declare the 2019 arbitration agreement a 

nullity.  To the contrary, the challenge the Court faced was precisely that the 2019 arbitration 

agreement was in effect — and, as the Court determined at the September 12 hearing, 

was not unconscionable. 

The Court was thus required to decide whether plaintiff Guerrero had the authority to 

agree to arbitrate PAGA claims in 2019, after having already received LWDA approval to pursue 

a PAGA civil action.  The Court determined that plaintiff did not have such authority, because 

there was no evidence that plaintiff had notified the LWDA of an intention to stipulate to 

arbitration.  Moreover, the Court determined that, because neither plaintiff Guerrero nor his 

counsel was advised that the 2019 agreement would apply to the existing lawsuit, the agreement 

could not fairly be construed to apply to Guerrero’s pending PAGA litigation. These 

determinations involved construction of the 2019 arbitration agreement, as applied to a specific 

set of facts, and not a nullification of the 2019 agreement.  

 Therefore, the Court’s ruling denying arbitration did not render the 2019 arbitration 

agreement a nullity, nor did the appellate decision affirming the Court’s ruling do so.  Should 
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plaintiff Guerrero ever amend his complaint to add non-PAGA claims, the operative 2019 

agreement would apply to those claims, subject to any new defenses plaintiff might raise. 

  A-2. No Legal Authority. 

 The Martinez decision cited by defendant does not support defendant’s argument.  

(Martinez v. Scott Specialty Gases, Inc. (2000) 83 Cal.App.4th 1236.)  In Martinez, the Court of 

Appeal determined that an employer did not repudiate a 1997 arbitration agreement, which the 

plaintiff agreed to, by issuing a 1998 arbitration agreement, which the plaintiff did not agree to.  

(Martinez, supra, 83 Cal.App.4th at 1246-51.)  There is no such issue of repudiation in the case 

at bar. 

  A-3. Implications For This Motion. 

 Because defendant seeks arbitration under the 2018 agreement, the Court’s finding 

that the 2019 agreement remains the operative agreement is a fully sufficient ground for 

denying defendant’s motion: both this Court and the Court of Appeal have ruled that the motion 

cannot be granted under the 2019 agreement.  Nevertheless, the Court will address the 2018 

agreement. 

 B. The 2018 Agreement. 

  B-1. The Motion Cannot Be Granted Under The 2018 Agreement. 

 Assuming for purposes of argument that the 2018 arbitration agreement were now 

the operative agreement, the Court would still deny defendant’s motion.  The Court notes that 

the California decisions it relied on when denying previous motions to compel PAGA claims to 

arbitration have been continually reaffirmed by new decisions.  (See e.g. Winns v. Postmates 

Inc. (2021) 66 Cal.App.5th 803; Contreras v. Superior Court (2021) 61 Cal.App.5th 461; Olson v. 

Lyft, Inc. (2020) 56 Cal.App.5th 862; Provost v. YourMechanic, Inc. (2020) 55 Cal.App.5th 982.)  

Defendant cites no California Court of Appeal decisions to the contrary. 

B-2. Governing California Decisions. 

 Defendant invites the Court to take issue with a unanimous consensus of California 

Court of Appeal decisions because, in defendant’s view, all of those decisions are wrongly 

decided, and are inconsistent with published and unpublished decisions of federal courts.  

(Opening Memorandum, Part III-D-4, pp. 17-18.)  Defendant states this argument as follows in 

the reply memorandum: 

The California Supreme Court’s articulation of California law on the subject of 

PAGA civil penalty claims and arbitration is limited to the narrow holding that 

PAGA waivers of the right to pursue or recover PAGA civil penalties in arbitration 

are unenforceable.  A line of intermediate appellate court decisions, however, 

has gone well beyond this narrow anti-waiver rule, postulating a second and 

alternative rule of California law.  These cases apply sui generis agency principles 

and legal fictions to exempt all PAGA claims from arbitration.  They hold that 
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California law allegedly prohibits enforcement of all pre-lawsuit arbitration 

agreements when applied to a particular type of state law claim — PAGA claims 

— even when the plaintiff employee and defendant employer have an otherwise 

lawful and enforceable agreement to arbitrate any and all wage and hour 

disputes.  Unlike the narrow anti-waiver rule articulated by the California Supreme 

Court, this alternative formulation of California law is plainly inconsistent with 

and preempted by the FAA and controlling U.S. Supreme Court interpretation of 

the FAA. 

(Reply, p. 5, lines 14-28.) 

The Court lacks the power to disregard governing California Court of Appeal decisions, 

and so declines defendant’s invitation to do so here.  When there is a conflict among published 

Court of Appeal decisions, a trial court may choose the line of decisions it finds most persuasive: 

otherwise, the trial court is bound by them.  (Auto Equity Sales, Inc. v. Superior Court (1962) 57 

Cal.2d 450, 455.) 

  B-3. The Mejia Action. 

 The Court previously ruled that the pendency of the Mejia action did not prevent plaintiffs 

from bringing PAGA claims in this civil action.  (See Minute Order issued on May 16, 2019, and 

formal order after hearing filed on May 31, 2019.)  The Court declines to revisit that ruling here.  

Further, as plaintiffs note in their opposition papers, the Mejia action has been completely 

dismissed.  (Sabourian Dec., Exh. “C”.)  

 C. Sanctions. 

 Plaintiffs’ request for sanctions is denied, because plaintiffs have not satisfied the ‘safe 
harbor’ provisions of the sanctions statute they invoke.  (Code Civ. Proc., § 128.5.)  The Court 
makes no ruling on whether defendant’s conduct would have been sanctionable had plaintiffs 
satisfied those provisions. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-01895 
CASE NAME: SHANKAR VS. ARAG 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BRADLEY M. KRAEMER 
* TENTATIVE RULING: * 
 
Continued by order of the Court to November 18, 2021, 9:00 a.m., due to late-filed 
opposition papers. 
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 6.  TIME:  9:00   CASE#: MSC20-01895 
CASE NAME: SHANKAR VS. ARAG 
HEARING ON MOTION TO QUASH SERVICE 
FILED BY BRADLEY M. KRAEMER 
* TENTATIVE RULING: * 
 
Continued by order of the Court to November 18, 2021, 9:00 a.m., due to late-filed 
opposition papers. 
 

 

 

 
ADD-ON 

 

7.  TIME:  9:01   CASE#: MSC20-01626 
CASE NAME: LIU VS. GREEN 
HEARING ON MOTION TO SET ASIDE JUDGMENT 
FILED BY RICHARD GREEN 
* TENTATIVE RULING: * 
 
Before the Court is the continued hearing on the motion to set aside the default and default 

judgment entered against defendant Richard Green. For the reasons set forth, the motion 

is denied.  

Background 

Mr. Green seeks to set aside a default entered against him on March 11, 2021, and the default 

judgment entered thereafter on August 18, 2021 entered as a result of Mr. Green's mistake, 

inadvertence, surprise, or excusable neglect pursuant to Code of Civil Procedure § 473(b). 

Mr. Green acknowledges he was served with the summons and complaint in September 2020. 

(R. Green Decl. p. 1, ll. 26-27.) He communicated with counsel for Plaintiff after receiving 

the complaint and understood that if Mr. Green evicted his tenant defendant Chris Davidson, 

Mr. Green would not have to "worry about" the lawsuit. He deferred to his son regarding the 

eviction decision. (R. Green Decl. p. 1, l. 27 - p. 2, l. 3.)  

Mr. Green's son, David Green, indicates he had a similar discussion with Plaintiff's counsel 

regarding evicting their tenant "a month or two after" his father was served with the complaint, 

and he was informed by his tenant that the tenant was negotiating with the Plaintiff. (D. Green 

Decl. p. 2, ll. 8-12.) In June 2021, David Green was also informed by Plaintiff's counsel that a 

default judgment had been entered against his father, but "not to worry about it." (D. Green Decl. 

p. 2, ll. 17-21.)  

After David Green learned that his tenant had engaged counsel, David Green contacted attorney 

Richard Ballesteros, counsel for his tenant, on September 14, 2021 and engaged him to 

represent his father. (D. Green Decl. p. 2, ll. 22-25; Ballesteros Decl. p. 2, ll. 1-3.) Mr. Richard 
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Green filed his motion to set aside the default and default judgment under Code of Civil 

Procedure § 473(b) on September 15, 2021.  

Requirements for Relief under Code of Civil Procedure § 473(b) 

Code of Civil Procedure § 473(b) provides in pertinent part: "The court may, upon any terms as 

may be just, relieve a party or his or her legal representative from a judgment, dismissal, order, 

or other proceeding taken against him or her through his or her mistake, inadvertence, surprise, 

or excusable neglect. Application for this relief … shall be made within a reasonable time, in no 

case exceeding six months, after the judgment, dismissal, order, or proceeding was 

taken." (Code Civ. Proc. § 473(b) [emphasis added].)  

The deadline for filing a motion for discretionary relief under Code of Civil Procedure § 473(b), 

where the default was not taken as a result of neglect by counsel, runs from the date the 

defendant's default is entered, not from the date of entry of the default judgment. (Pulte Homes 

Corp. v. Williams Mechanical, Inc. (2016) 2 Cal.App.5th 267, 273 [holding relief under Code of 

Civil Procedure § 473(b) could not be granted where motion for relief from default and default 

judgment was filed more than six months after entry of defendant's default]; Rutan v. Summit 

Sports, Inc. (1985) 173 Cal.App.3d 965, 970 ["The general rule is that the six-month period 

within which to bring a motion" for discretionary relief under section 473, subdivision (b), "runs 

from the date of the default and not from the judgment taken thereafter."]; Weiss v. Blumencranc 

(1976) 61 Cal.App.3d 536, 541 [citing the date of entry of the default by the clerk as the date the 

six-month period begins to run under Code of Civil Procedure § 473].)  

Defendant Green's motion for relief was filed more than six months after March 11, 2021. 
Therefore, the Court cannot grant relief from the default and default judgment under Code of 
Civil Procedure § 473(b). (Pulte Homes Corp. v. Williams Mechanical, Inc., supra, 2 Cal.App.5th 
at 273.) 
 
Mr. Green did not move for relief from the default and default judgment on equitable grounds 

based on extrinsic fraud or extrinsic mistake. Even if the Court could consider granting relief on 

those grounds not raised in the motion, the motion and supporting declarations do not support 

granting equitable relief under the standards of Pulte Homes Corp. v. Williams Mechanical, Inc., 

supra, 2 Cal.App.5th 267 and Rappleyea v. Campbell (1994) 8 Cal.4th 975.  

First, equitable relief can only be granted in " 'exceptional circumstances' " because of the strong 

policy favoring the finality of judgments. (Pulte Homes Corp. v. Williams Mechanical, Inc., supra, 

2 Cal.App.5th at 275-276 [quoting County of San Diego v. Gorham (2010) 186 Cal.App.4th 1215, 

1229–1230].) (See also Rappleyea v. Campbell, supra, 8 Cal.4th at 982.) Second, Mr. Green 

cannot meet the three elements to obtain equitable relief, which require Mr. Green to show not 

only that he has a meritorious defense to the claim, but also that he acted diligently when he 

discovered the default or default judgment had been entered and that he has a "satisfactory 

excuse" for not defending the action. (Rappleyea v. Campbell, supra, 8 Cal.4th at 982; Pulte 

Homes Corp. v. Williams Mechanical, Inc., supra, 2 Cal.App.5th at 275.) The declarations by 

Mr. Green and his son David Green show that they were well aware of the complaint filed 

against Mr. Green, and that in June 2021, David Green knew that a default judgment was being 
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entered against his father. Mr. Green admits he was told by Plaintiff's counsel that Plaintiff 

appeared to be willing to resolve the suit against Mr. Green only if Mr. Green evicted his tenant 

Mr. Davidson, which he was not willing to do. The Court cannot conclude that Mr. Green acted 

diligently, that Mr. Green has offered a satisfactory excuse for not defending the lawsuit, and that 

he is entitled to equitable relief from the default and default judgment based on extrinsic mistake 

or extrinsic fraud under the circumstances. (Pulte Homes Corp. v. Williams Mechanical, Inc., 

supra, 2 Cal.App.5th at 275-277.) 

 

 

 


